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ORIGINAL SWEDISH

30 Fréga om pafoljd for forsok till grovt forsakringsbedrageri.

Allmén 8klagare yrkade vid Vénersborgs TR ansvar & libanesiske medborgaren
Hassan S, fodd 1965, for forsok till grovt bedrégeri enligt foljande garningsbe-
skrivning: I avsikt att utfa forsakringsersattning ingav Hassan S d 11 april 1991
till Forsakringsbolaget Folksams kontor i Arhdl en skadeanmaélan, sakskador, och
hanvisade till en polisrapport.

Denna avsag en polisanmalan, som Hassan S d 3 april 1991 hade gjort om att det
natten mot d 3 april hade varit inbrott i hans lagerlokal i Mellerud, varvid matva-
ror fér omkring 300 000 kr skulle ha tillgripits. Polisanmadlan var dock vilseledan-
de, ty Hassan S hade sjdlv samma natt forslat bort varorna. Detta upptdcktes och
ndgon utbetalning skedde ej. Om Folksam p& grund av de vilseledande handlin-
garna hade formatts utbetala ersattning, hade det inneburit vinning fér Hassan S
med omkring 200 000 kr och motsvarande skada for Folksam.

Hassan S var med anledning av misstanke om brott, som prévades i malet, berd-
vad friheten som anhallen frén d 13 maj till och med d 15 maj 1991. TR:n (ordf
hovrattsassessorn Stenman) anférde i dom d 10 sept 1991: Domskal. Narmare
hord over atalet har Hassan S anfort foljande. Han borjade driva rorelse i
livsmedelsgrossiStbranschen under firma Hassan Schtora livs i juni manad 1990.
Av naturligd skl hade rorelsen inledningsvis en anstrangd ekonomi.

Varen 1991 gav rorelsen emellertid ett visst verskott. Varorna i rérelsen forva-
rades i ett magasin vid Bergs sateri. Inledningsvis var de inte forsdkrade. Efter
pépekande frdn &garen av magasinet kontaktade han dock férsékringsbolaget
Folksam for att teckna en férsdkring. Han fick besék av en férsdkringsagent som
rddde honom att férsakra lagret for en miljon kr. Han nojde sig dock med belop-
pet 300 000 kr. Férsdkringen tecknades d 25 mars 1991.

ENGLISH TRANSLATION

30 Question of sanctions for attempted gross insurance fraud.

The Public Prosecutor’s office presented its case before the Vanersborg District
Court against Lebanese national Hassan S., born in 1965, for attempted gross
insurance fraud, according to the following statement of the criminal act charged.
On April 11, 1991, for the purpose of receiving insurance benefits, Hassan S. sub-
mitted a damage report for damage to property and referenced a police report to
Forsakringsbolaget Folksam’s office in Arhal.

The reference was for a police report that Hassan S. filed on April 3, 1991. The
police report stated that his warehouse in Mellerud had been burglarized, on which
occasion foodstuffs in the amount of SEK 300,000 had purportedly been taken
during the night of April 3. The police report, however, was misleading in that it
was Hassan S. himself who had removed the goods. This was discovered, and no
payment was issued. If Folksam, as a result of the misleading records, had man-
aged to be reimbursed for his claim, this would have involved a financial gain for
Hassan S. of about SEK 200,000 and a corresponding loss for Folksam.

Because of the suspected crime tried in the case, Hassan S. was under arrest from
May 13 until May 15, 1991. The District Court (Chairman, Associate Judge of
Appeal Stenman) stated as follows in its judgment on September 10, 1991: Ratio
decidendi of the case. Hassan S. testified in greater detail as follows. He began
his business in the wholesale foods industry under the business name Hassan
Schtora in June 1990. For natural reasons, the financial situation of the enterprise
was initially tight.

During the spring of 1991, however, the enterprise produced a certain profit. The
enterprise’s goods were stored in a warehouse by the Berg estate. Initially, they
were not insured. After receiving notification from the owner of the warehouse,
however,he took out an insurance policy with the insurance company Folksam. He
was visited by an insurance agent, who advised him to insure the inventory for
one million Swedish kronor.However, he took out a policy for only SEK 300,000.
The policy was executed on March 25, 1991.
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Vid manadsskiftet mars/april kom han plétsligt att tdnka pa att han genom forsa-
kringsbedrégeri hade mojlighet att f8 ut pengar frén forsakringsbolaget. Det rorde
sig om en hastig impuls som han foljde. For att mojliggéra brottet hyrde och I&na-
de han tre mindre lastbilar och transporterade natten till d 3 april 1991 ivdg stor-
re delen av varorna frén lagret. I samband h&rmed tills8g han, genom anvéndan-
de av kofot och skérbrénnare, att det s&g ut som om varorna hade tillgripits vid
ett inbrott. Varorna kom efterat att transporteras till Hudiksvallstrakten for forsalj-
ning. Mottagare var en bekant som han hade kontaktat i saken fére det brottet
begicks.

Rklagaren har som skriftlig bevisning &beropat polisanmélan, skadeanmaélan till
Folksam samt fotografier dver brottsplats och borttransporterat gods. TR:n gor
féljande bedémning. Hassan S:s erkannande av garningen vinner stéd av 6vrig
utredning i mélet. TR:n finner till foljd av vad som sdlunda framkommit &talet
styrkt. Garningen &r att bedoma pa satt aklagaren gjort.

Enligt en i m&let foretagen persénundersokning lever Hassan S under ordnade for-
hallanden och saknar han overvakarbehov. Frivrdschefen Ake Tengsand har i
yttrande till TR:n férordat att paféljden for brottet bestams till fangelse.

Forsakringsbedragerier utgor en form av planerad brottslighet som &r svar att
forebygga och aven svar att avsldja. N&r fraga &r om grovre sadana brott talar
darfor brottets art i sig starkt for en frihetsberévande pafsljd. Den gérning som
Hassan S har befunnits dvertygad om rér betydande belopp.

Garningen kan inte betecknas som en ren impulshandling. Tvartom har en i for-
vag bestamd brottsplan funnits. Anférda omstandigheter medfér att garningen
maste anses ha s&dant hogt straffvirde att annan paféljid &n fingelse inte kan
komma i frdga. Domslut. TR:n démde Hassan S jamlikt 9 kap 3 och 11 §§ samt
23 kap 1 § BrB for forsok till grovt bedrageri till fangelse 6 manader. Hassan S
fullfoljde talan i HovR:n for Vastra Sverige och yrkade att pafoljden skulle bestam-
mas till villkorlig dom och béter. Aklagaren bestred &ndring.

HovR:n (hovrattslagmannen Lindqvist, hovrattsradet Westerling och t f hov-
rattsassessorn Lantz, referent, samt namndemannen Daun och Ahlfors) anforde i
dom d 16 dec 1991: HovR:ns domskal. I enlighet med TR:ns dom har Hassan S
gjort sig skyldig till forsok till grovt bedrageri. Hassan S ar tidigare ostraffad.
Varken brottets art eller dess straffvarde utgor skal for fangelse. Det saknas sar-
skild anledning att befara att Hassan S kommer att goéra sig skyldig till fortsatt
brottslighet.

Around the end of March/beginning of April he suddenly came up with the idea
that, by committing insurance fraud, he could get money from the insurance com-
pany. This was an impulsive decision, which he followed. In order to facilitate the
crime, he rented and borrowed three small trucks and transported most of the
goods out of the warehouse during the night of April 3, 1991. In thatregard, by
using crowbars and blowtorches he made certain that it looked as if the goods had
been obtained by breaking and entering. The goods were then transported to
Hudiksvallstrakten for sale. The recipient was an acquaintance with whom he had
been in contact before the crime was committed.

The Prosecutor adduced as documentary evidence the police report, the damage
report to Folksam, photographs of the crime scene, and the goods that were
transported off the premises. The District Court decided as follows. Hassan S.’s
admission of guilt supported the facts of the case. The District Court found that
the facts of the case supported the charges made. The act was assessed as sub-
mitted by the Prosecutor.

According to a personal review conducted in the case, Hassan S. lives in orderly
conditions and does not need a probation officer. The Head of Probation Ake
Tengsrand proposed to the District Court that the sanction for the crime should be
imprisonment.

Insurance fraud constitutes a form of planned criminality that is difficult to pre-
vent and is also difficult to uncover. When the issue concerns such felonies, the
type of offense therefore strongly favors sanctions involving the deprivation of lib-
erty. The act of which Hassan S. has been convicted concerns a significant amount
of money.

The act cannot be described as a purely impulsive one. On the contrary, it was
discovered that a predefined plan of the crime existed. The circumstances noted
here mean that the act must be considered sufficiently serious that other sanc-
tions than imprisonment cannot be considered. Judgment. The District Court sen-
tenced Hassan S. in pursuance of Chapter 9, Sections 3 and 11 as well as Chapter
23, Section 1 of the Swedish Penal Code to imprisonment for 6 months for
attempted gross fraud. Hassan S. appealed the decision to the Court of Appeals
for Western Sweden and submitted a petition for sanctions to be set as a condi-
tional sentence and fines. The Prosecutor contested the change.

The Court of Appeals (Head of the Division Lindqvist; Appeals Judge Westerling;
and pro. temp. Associate Judge of Appeals Lantz; Reporter; and Lay Judges Daun
and Ahlfors) stated as follows in its judgment of December 16, 1991: The ratio
decidendi of the Court of Appeals. In accordance with the District Court’s judg-
ment, Hassan S. was guilty of attempted gross fraud. Hassan S. has no previous
criminal record. Neither the nature nor the seriousness of the crime constitutes
grounds for imprisonment. In particular, there is no reason to fear that Hassan S.
will be guilty of continued criminality.
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Pafoljden bor darfor bestammas till villkorlig dom. Darjamte bor Hassan S ado-
mas boéter. Botesstraffet skall till en del av 20 dagsboter anses Som verkstallt
genom den tid som Hassan S varit frihetsberévad i malet. HovR:ns domslut.
HovR:n &ndrar TR:ns dom pa s& satt att paféljden bestams till villkorlig dom och
80 dagsbéter & 40 kr, varvid botesstraffet dock till en del av 20 dagsbéter skall
anses som verkstallt genom den tid som Hassan S varit anhallen i malet.

Riks&klagaren sokte revision och yrkade att HD skulle bestamma paféljden till det
av TR:n utdémda fangelsestraffet, 6 manader. Hassan S (offentlig forsvarare
advokaten Christer Thunarf) bestred &ndring. Malet avgjordes efter huvudfor-
handling (riks&klagaren genom tf byrdchefen Sten Falkner). HD (JustR:n Vangby,
Palm, Munck, referent, och Nilsson) beslot féljande dom: Domskal. I enlighet med
HovR:ns dom har Hassan S gjort sig skyldig till forsok till grovt bedrégeri.

Frégan i malet galler om han som riksaklagaren yrkat skall démas till fangelse for
brottet eller om lindrigare pafoljd skall valjas. I férarbetena till de &r 1988 infor-
da reglerna om val av paféljd i 30 kap BrB har betonats att fangelse som den sva-
raste paféljden skall anvéandas i sista hand och att domstolen alltsd innan fangel-
se 3déms alltid skall prova om inte ndgon annan paféljd &r tillrdcklig (prop
1987/88:120 s 99). Detta har kommit till uttryck i 30 kap 4 § 1 st, dar det fére-
skrivs att ratten vid val av pafoljd skall fasta sarskilt avseende vid omsténdighe-
ter som talar for en lindrigare paféljd an fangelse. Harvid &syftas bl a sadana for-
hallanden som &r hanférliga till den tilltalades person, sdsom att det saknas anled-
ning att befara att han kommer att géra sig skyldig till fortsatt brottslighet ,(30
kap 7 8).

De omsténdigheter som & andra sidan far beaktas som skal for att déma till fan-
gelse &r enligt 30 kap 4 § 2 st brottslighetens straffvdarde och dess art samt tidi-
gare brottslighet fran den tilltalades sida. Hassan S &r inte tidigare démd for brott.
Han lever under ordnade forhallanden och omsténdigheterna talar for att nagot
dterfall fr&n hans sida inte behdver befaras. Fraga &r sdledes om brottets
straffvarde och art pakallar att han likval déms till fangelse for det aktuella bedra-
geriférsoket. Hassan S har i HD liksom tidigare i malet uppgett att bedragerifor-
soket var en foljd av en plétslig ingivelse.

Som TR:n har konstaterat kan garningen likval inte betecknas som nagon ren
impulshandling; den har férutsatt ett inte obetydligt matt av planering och forar-
bete, i vilket dven andra personer har blivit indragna. Om bedrageribrottet hade
lyckats, skulle det ha inneburit vinning fér Hassan S med ett avsevart belopp —
ca 200 000 kr — och motsvarande skada for forsdkringsbolaget. Nu angivna for-
hallanden — vilka ligger till grund redan fér bedémningen att det tillamnade
bedrageribrottet skall rubriceras som grovt — medfor att det finns anledning att
se allvarligt p8 det brott som Hassan S har gjort sig skyldig till.

The sanction should therefore be a conditional sentence. Moreover, financial
penalties should be imposed on Hassan S. As a portion of 20 day-fines,the finan-
cial penalty shall be considered as having been paid for the time Hassan S. was
incarcerated in the case. Judgment of the Court of Appeals. The Court of Appeals
changes the District Court’s judgment so that the sentence is made conditional
and 80 day-fines of SEK 40.00 are imposed, of which 20 day-fines will be consid-
ered to have been paid for the time Hassan S. was arrested in the case.

The Prosecutor-General appealed the sentence and submitted a petition to the
Swedish Supreme Court to revert the sentence of imprisonment as imposed by
the District Court, which was 6 months. Hassan S. (Public Prosecutor, Attorney at
law Christer Thunarf) contested the appeal. The case was decided after trial (the
Prosecutor-General represented by Sten Falkner, Head of Department). The
Supreme Court (Supreme Court Justices Vangby, Palm, Munch; Reporter, and
Nilsson) issued the following judgment: Ratio decidendi of the case. In accordance
with the Court of Appeal’s decision, Hassan S. was guilty of attempted gross fraud.

At issue is whether or not, as petitioned by the Prosecutor-General, he should be
sentenced to imprisonment for the offense or if milder sanctions should be cho-
sen. The legislative history of the provisions, introduced in 1988, relating to the
choice of sanctions in Chapter 30 of the Swedish Penal Code emphasized that
imprisonment, as the most severe sanction, shall be a sanction of last resort and
that the court, shall thus also consider if any other sanction might be sufficient
(Bill 1987/88:120 p 99). This is expressed in Chapter 30, Section 4(1), which
requires that the court, in its choice of sanctions, shall give special consideration
to circumstances that speak in favor of sanctions that are milder than imprison-
ment. This refers to such matters as are attributable to the accused person, such
as for example an absence of fear that he will be guilty of continued criminality
(Chapter 30, Section 7).

The circumstances which, on the other hand, shall be considered as grounds for
a sentence of imprisonment are, pursuant to Chapter 30, Section 4(2), the seri-
ousness and the nature of the offense as well as the accused person’s prior crim-
inal record. Hassan S. has never been convicted of a crime. He lives in orderly
conditions and the circumstances do not indicate that he will reoffend. The issue
therefore concerns whether or not the seriousness and nature of the offense nev-
ertheless require that he should be sentenced to imprisonment for attempted
fraud in the case currently before the Court. Before the Supreme Court, as previ-
ously in the case, Hassan S. stated that the attempted fraud was a result of a sud-
den impulse.

However, as the District Court established, the act cannot be described as purely
impulsive in that it required a significant amount of planning and preparation in
which other persons were also involved. If the fraud had succeeded, Hassan S.
would have profited financially with a considerable amount—about SEK 200,000—
and the insurance company would have suffered a corresponding financial loss.
The circumstances indicated here—which are the basis for the assessment that
the intended crime should be categorized as gross—mean that there is reason to
view the crime of which Hassan S. is guilty as serious.
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Straffvardet ar dock inte s& hogt att det i sig utesluter annan paféljd an fangelse
vid en forstagadngslagforing. Vad betraffar brottets art har riksaklagaren havdat
att allmé@npreventiva hansyn gor sig i sarskilt hdg grad gallande vid férsakrings-
bedrageri med hansyn till att olika former av bedrageri mot férsakringsbolag har
okat under senare tid. I motiven till BrB:s regler om straffmatning och pafoljds-
val har ocksd framhallits att hansyn till sddana forhallanden som att en viss form
av brottslighet har blivit mer utbredd eller antagit mer elakartade former i vissa
fall kan vara av betydelse for valet av paféljd (a prop s 37 och 100, jfr d&ven SOU
1986:14 s 74 f).

Av de uttalanden hdrom som gjorts i motiven kan dock slutas att sddana hansyns-
taganden avsetts i férsta hand vara en uppgift for lagstiftaren och endast med for-
siktighet bér goras i domstolarnas praxis. I frdga om forsakringsbedrageri ar det
svart att finna direkta beldagg for en sddan okning av brottsfrekvensen under
senare tid som bor tilldaggas sarskild vikt vid bedémningen. I vart fall har antalet
polisanmalda forsakringsbedragerier legat p& en tamligen konstant niva sedan ar
1979, da denna brottskategori bérjade specificeras i polisstatiStiken. Och nagra
andra sakra uppgifter om férsdkringsbedréageriernas omfattning finns inte (jfr
BRA-rapport 1982: 6 Forsakringsbedrageri. Omfattning och orsaker och
Foérsdkringstidningen nr 3/92 s 14 fl).

Riksaklagaren har vidare, liksom TR:n, framhallit att forsakringsbedragerier &r en
brottstyp som &r svar att forebygga och upptacka. Omsténdigheter av sddant slag
bor otvivelaktigt kunna beaktas vid bedémningen av om ett visst slags brottslig-
het skall anses vara av den arten att paféljden bor bestammas till fangelse aven
nar detta inte ar pakallat av brottets straffvarde.

Det kan sdlunda havdas att allménpreventiva hansyn vager tungt i sddana fall da
den enskilde pa grund av kontrollsvarigheter har sarskilt stor méjlighet att gora
ekonomiska vinster p& annans bekostnad genom falska uppgifter och frestelsen
till missbruk darfér kan vara speciellt stark. Aven om hansyn av detta slag kan
gora sig gallande vid allvarliga férsdkringsbedrégerier, skiljer sig dessa inte typiskt
sett i sadan grad frén bedragerier i allmanhet att de med hansyn till sin art bor
vara foremal fér nagon mera generell sarbehandling i pafsljdshanseende. I fore-
varande fall kan en sammanvagning av brottets straffvarde och dess art ej anses
medféra att det foreligger nagot avgérande hinder mot att pafoljden i enlighet
med vad HovR:n bestamt far stanna vid villkorlig dom och boter.

HovR:ns domslut skall alltsa faststallas.
Domslut.

HD faststéller HovR:ns domslut. JustR Lars K Beckman var skiljaktig och faststall-
de TR:ns dom. HD:s dom meddelades d 26 mars 1992 (nr DB 180).

The seriousness of the offense, however, is not so great that, in and of itself, it
excludes sanctions other than imprisonment for a first-time offense. As regards
the nature of the crime, the Prosecutor-General has claimed that general preven-
tive considerations, to a particularly high degree, apply to insurance fraud in light
of the fact that various forms of fraud targeting insurance companies have been
on the increase recently. The legislative history for the Swedish Penal Code’s pro-
visions for sentencing and choice of sanctions also stresses that, with respect to
such conditions that a certain form of criminality has become more widespread or
has assumed more contagious forms in certain instances may be of significance
to the choice of sanction (id. pp 37 and 100, cf. also Swedish Government Official
Report [SOU] 1986:14 p 74 f).

From notes on the matter as submitted in the legislative history, however,we can
conclude that such considerations are primarily information intended for the leg-
islator and should only be made part of the courts’ case law with caution. In the
question of insurance fraud, it is difficult to find evidence for this kind of increase
in the frequency of crime in recent years for it to be given special weight in the
assessment. In any case, the number of cases of reported insurance fraud has
been relatively level since 1979 when this category of offenses was first recog-
nized in police statistics. And there is no other certain data about the extent of
insurance fraud (cf. BRA-rapport 1982:6. ‘Forsékringsbedrédgeri. Omfattning och
orsaker’ [transl.: ‘Insurance fraud: Extent and causes’] and Férsékringstidningen
no. 3/92 p 14 ff).

Furthermore, the Prosecutor-General, like the District Court, has stressed that
acts of insurance fraud are types of offenses that are difficult to prevent and
uncover. One should certainly be able to consider such circumstances in assess-
ing whether or not a certain kind of criminality should be considered to be of such
a nature that sanctions should be determined to be imprisonment, as well as when
this is not required, considering the seriousness of the offense.

One might thus claim that general preventive considerations weigh heavily in
cases in which—because of monitoring difficulties—an individual is provided with
an especially good opportunity to profit financially at someone else’s expense by
providing false information and that the temptation to commit fraud therefore is
particularly strong. Even if considerations of this nature were to apply in cases of
gross insurance fraud, such cases are typically not different from general fraud to
such a degree that, because of their nature, they should be subject to any more
general special consideration in terms of sanctions. In the present case, a total
weighing of the seriousness and the nature of the offense cannot be considered
to present any decisive obstacle to let the sanction remain as a conditional sen-
tence and fines, in accordance with the Court of Appeals’ decision.

The Court of Appeals’ decision is therefore upheld.
Judgment.

The Supreme Court affirms the Appeals Court’s judgment. Justice Lars K.
Beckman dissented and affirmed the District Court’s decision. The Swedish
Supreme Court’s judgment was passed on March 26, 1992 (No. DB 180).
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